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STATEMENT OF THE CASE.

This is a war risk insurance action in which the Court on

his own motion, after a jury had been duly impanelled to try

the case and before the plaintiff, who was the first witness,

had completed his examination in chief, took the case from

the jury and directed a verdict for the defendant. (Pages

32-34)

The complaint in this case, in the usual form in war risk

insurance cases, was filed on May 28, 1929. (Page 7-10). It

is alleged the jurisdictional residence of the plaintiff, and that

he enlisted in the United States Army on the 26th day of

March, 1917, and was honorably discharged from the United

States Army upon a surgeon's certificate of disability on the

13th day of June, 1918. (Page 7). His enlistment and hon-

orable discharge upon a surgeon's certificate of disability on
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the 13th day of June, 1918, was admitted by the defendant.

(Page 12).

It was also alleged that the plaintiff, while in the United

States Army, applied for and received war risk insurance in

the sum of $10,000.00 and authorized the deduction from his

service pay of premiums therefor. (Page 8). It was admit-

ted in the answer of the defendant that the plaintiff did re-

ceive war risk insurance in the amount of $10,000.00 and that

premiums thereon were paid to include the month of June,

1918. (Page 13). It was further admitted in the answer

that a war risk insurance certificate was duly issued to the

plaintiff (Page 13) and was payable to him in the event that

he suffered total and permanent disability while said insur-

ance contract was in full force and effect. (Page 13).

It was alleged by the complaint and admitted by the answer

that a jurisdictional disagreement existed between the plain-

tiff and the defendant. (Page 9). In paragraph V of the

complaint it was alleged as follows:

"That while this plaintiff was in the military service

of the United States as aforesaid, and during the World

War, and while said policy was in full force and effect,

the plaintiff herein underwent great hardship and suf-

fered exposure and fatigue and on or about August 21,

1917, was injured in a motorcycle accident and became

afflicted with stomach trouble and Epilepsy Grand Mai

in type and Hysteria and has continuously suffered from

and been afflicted with said injury and diseases from a

time prior to said discharge and from a time when said

insurance was in full force and effect, and this plaintiff
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is informed and believes, and upon information and be-

lief alleges the fact to be that as a result thereof the said

plaintiff was, at the time of his said discharge, and at the

time when said insurance was in full force and effect,

totally and permanently disabled, and that this plaintiff

is informed and believes, and upon information and be-

lief alleges the fact to be that he will always be so dis-

abled and never again able to follow any substantially

gainful occupation. That by reason thereof he became

entitled to receive from the defendant the sum of

$57.50 per month from the date of discharge, to-wit,

June 13, 1918." (Page 8).

No affirmative defense of any kind or character was set up

or alleged in the answer of the defendant. (Pages 12-14).

After the filing of the complaint, the defendant filed a motion

to strike (Page 11) and a general demurrer (Page 11). Later

and on September 4, 1929, the defendant withdrew the general

demurrer which had been filed (Page 14). The defendant

thereupon filed the answer admitting and denying the allega-

tions as hereinbefore indicated. (Pages 12-14).

The case came on for trial on the 15th day of May, 1930,

at Moscow, Idaho, before the Hon. Charles C. Cavanah, Dis-

trict Judge, and a jury was duly impanelled. (Page 18). The

plaintiff, a witness in his own behalf, started his testimony

in chief. (Page 18). He testified as follows:

That he had been a resident of the State of Idaho for many

years. (Page 18) . That he enlisted in the United States Army

upon the 26th day of March, 1917 (Page 19). That he was

assigned to the Aviation Section of the Signal Corps and he
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held during his service the following ranks: Private, Private

First Class, Corporal and Sergeant. That be became a Cor-

poral about July, 1917, and became a Sergeant about the latter

part of January, 1918. (Page 20). That on August 21, 1917,

he was in a motorcycle accident. That he went to a Base

Hospital where they put a dressing on the back of his head

and adhesive tape across his shoulders. That he did not stay

at the hospital, but went back to the flying field. That he con-

tinued in the performance of his duties around Kelly Field.

(Page 20). That he later had influenza and was taken to the

Base Hospital where he was treated for ulcer of the stomach.

(Page 20). That from the Base Hospital he went back to

Kelly Field where he worked in the storeroom and then went

back to the flying field just before Christmas, 1917; That he

stayed at the flying field until the 12th day of March, 1918.

(Page 20). It was admitted that he took out an insurance

policy on February 6, 1918. (Page 26). That in January,

1918, he took an examination for Master Signal Electrician

(Page 21). That in December, 1917, or January, 1918, he

was exposed to carbon monoxide gas while asleep in a hangar.

(Page 21). That on March 13, 1918, the top of the tent

in which he was resting was caught by an airplane and he was

dragged about 300 feet which made him nervous. (Page 22).

That about March 13, 1918, he was examined for overseas

duty and was rejected on account of a murmur which was

found to be in his lungs. That while in the Casualty Detach-

ment between March 13, 1918, and May 8, 1918, he acted as

Corporal in charge of labor crews. (Pages 22-23). That on
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May 8, 1918, he had a spell. That he had not lost conscious-

ness before May 8, 1918. (Page 22>).

That on the 8th of May, 1918, he was walking along and a

pain came in the back of his neck, there was a cracking noise,

he saw lights flash and that was the last he knew at that

time. That he woke up in the infirmary or emergency hos-

pital and found his clothing soiled. (Page 24). That he

stayed in the hospital two or three days and after that he was

in his quarters most of the time. That he went before a

medical board; that they said he had Epilepsy Grand Mai.

(Page 25). Thereupon the Court stated:

"It is a little confusing to me as to just when this

policy was issued. Was the policy issued at the time of

the accident?"

It was then stipulated that the application was made and

the policy issued on February 6, 1918. (Page 26). Counsel

for the plaintiff then stated:

"We expect to show that this total and permanent

disability took place while the policy was in force. I

would be glad to present our theory of the case." (Page

26).

Counsel for the plaintiff then asked permission to amend

the complaint by adding after Paragraph V a statement to the

effect that the plaintiff became totally and permanently dis-

abled May 8, 1918. (Page 26). The Court then stated:

"There is no use going all through this case when the

evidence shows that the injury was caused when the

policy wasn't in force—August, 1917. If you went on

and took all this testimony, and the date remained as it
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is in the pleadings, I would have to direct a verdict."

(Page 27). Counsel for plaintiff then said:

"If the Court please, we are contending that this man

became afflicted with epilepsy, grand mal in type, and

that it came on in 1918, just prior to his discharge."

(Page 28).

Counsel for the plaintiff then tendered an amendment to the

complaint charging specifically that the plaintiff on May 8,

1918, became afflicted with Epilepsy, Grand Mal in type and

Hysteria and has continuously suffered from and been af-

flicted with said diseases from May 8, 1918. The Court then

refused to permit the amendment, to which ruling plaintiff

took an exception. (Page 31).

The Court then ruled:

"On the pleadings as shown now, the trouble occurred

prior to the date of the policy, I would simply have to

direct a verdict at the close of the evidence."

To which ruling plaintiff took an exception. (Page 31)

The Court then called the jury and instructed the jury to

bring in a verdict for the defendant, to which instruction the

plaintiff took an exception. (Pages 32 to 34). At the same

time plaintiff's counsel moved that the plaintiff be permitted

to proceed with the trial, which motion was denied, to which

ruling the plaintiff took an exception. (Page 34). The Court

then instructed the jury as follows:

"Gentlemen of the jury, the verdict is this: 'We, the

jury in the above entitled action, acting upon instructions

of the Court, find for the defendant, against the plain-

tiff.'
"
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To the giving of which instruction the plaintiff took an excep-

tion. (Page 34). Plaintiff likewise took an exception to the

filing of the verdict. (Page 35).

It will be seen from the above that the Court upon his own

motion and in the absence of any pending demurrer or mo-

tion and before the plaintiff had completed the examination

of his first witness on direct stopped the trial and instructed

the jury to bring in a verdict for the defendant.

SPECIFICATION OF ERRORS.

We believe that we can clearly and understandingly state

our position by making specifications of points upon which

we rely and under each specification refer to the assignments

of errors particularly pertaining thereto and by which the

point is raised.

SPECIFICATION NO. 1.

THAT THE COURT ERRED IN STOPPING THE
PROGRESS OF THE TRIAL BEFORE THE PLAINTIFF

HAD FINISHED THE EXAMINATION OF HIS FIRST

WITNESS ON DIRECT AND HOLDING THAT THE
ORIGINAL COMPLAINT ALLEGED THAT PLAIN-

TIFF'S PERMANENT AND TOTAL DISABILITY BE-

GAN ON AUGUST 21, 1917, AND IN DIRECTING A

VERDICT FOR THE DEFENDANT ON THAT
GROUND.

FIRST ASSIGNMENT.

That the trial Court erred in ruling and holding in the ab-

sence of a demurrer or motion, that under the original com-

plaint and the evidence introduced, it was conclusive that
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plaintiff's total and permanent disability arose before his pol-

icy became effective. (Page 38).

FOURTH ASSIGNMENT.

That the trial Court erred in ruling and holding that it con-

clusively appeared that the plaintiff's total and permanent dis-

ability began before his insurance was taken out on February

6, 1918. (Page 39).

FIFTH ASSIGNMENT.

That the trial Court erred in ruling that the proposed

amendment to the complaint was contradictory of the testi-

mony of the plaintiff. (Page 39).

SPECIFICATION NO. 2.

THAT THE TRIAL COURT ERRED IN RULING

AND HOLDING AT THE VERY BEGINNING OF THE
TRIAL AND IN THE ABSENCE OF ANY DEMURRER
OR MOTION THAT THE PLAINTIFF'S EPILEPSY

WAS CAUSED BY THE ACCIDENT OF AUGUST 21,

1917, AND IN DIRECTING A VERDICT FOR THE DE-

FENDANT ON THAT GROUND.

SECOND ASSIGNMENT.

That the trial Court erred in ruling, in the absence of a de-

murrer or motion, as follows:

"On the pleadings as shown now, the trouble occurred

prior to the date of the policy. I would simply have to

direct a verdict at the close of the evidence." (Page 39).

THIRD ASSIGNMENT.

That the trial Court erred in ruling and holding that the

original complaint stated that the epileptic trouble was caused

by the accident of August 21, 1917. (Page 39).
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SPECIFICATION NO. 3.

THAT THE TRIAL COURT ERRED IN INTERRUPT-

ING PLAINTIFF BEFORE HE HAD COMPLETED HIS

OWN TESTIMONY ON DIRECT AND IN DENYING
PLAINTIFF'S MOTION THAT HE BE ALLOWED TO
PUT IN HIS EVIDENCE IN CHIEF AND IN DIRECT-

ING A VERDICT FOR THE DEFENDANT BEFORE

PLAINTIFF HAD RESTED HIS CASE IN CHIEF.

SIXTH ASSIGNMENT.

That the trial Court erred in refusing to allow plaintiff to

proceed with the trial and put in his evidence in chief and in

refusing to allow the plaintiff to go to the jury on his theory

of the facts. (Page 39).

SEVENTH ASSIGNMENT.

That the trial Court erred in instructing the jury to bring

in a verdict for the defendant. (Page 40).

EIGHTH ASSIGNMENT.

That the trial Court erred in giving the following instruc-

tion to the jury:

"Gentlemen of the jury, the verdict is this: 'We, the

jury in the above entitled action, acting upon instruc-

tions of this Court, find for the defendant, against the

plaintiff.' You may retire.'
"

NINTH ASSIGNMENT.

That the trial Court erred in giving the jury the follow-

ing instructions:

"THE COURT: Gentlemen of the jury, in view of

the position I have taken on the law in this case on the



16 George W. Woolfolk vs.

testimony taken, I feel that I must instruct you to bring

in a verdict for the defendant. As a rule in this kind

of a case, in the event of such instructions, I briefly try

to show to the jury my reasons for so doing, in order

that they may not misunderstand why I have taken it

out of their hands. Of course, in all cases of this char-

acter, or nearly all of them, the position of the plaintiff

makes a strong appeal to the sympathy of people, but in

courts we must follow the law as we find it. The reason

I feel compelled to direct a verdict in this case is this:

It is charged in Paragraph 5 of Plaintiff's Complaint which

he has verified, that on or about August 21, 1917, he was

injured in a motorcycle accident and became afflicted

with epilepsy, grand mal in type, and hysteria, and has

continuously suffered from and been afflicted with said

diseases from that time. And plaintiff further states

that he was so from a time when said insurance was in

full force and effect; and that this plaintiff is informed

and believes, and upon information and belief alleges the

fact to be that as a result thereof the said plaintiff was,

at the time of said discharge, and at the time when said

insurance was in full force and effect, totally and per-

manently disabled, and that this plaintiff is informed

and believes, and upon information and belief alleges the

fact to be, that he will always be so disabled and never

again able to follow any substantially gainful occupation.

That by reason thereof he became entitled to receive

from the defendant the sum of $57.50 per month from

the date of discharge, to-wit, June 13, 1918. Now that
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allegation clearly states that he received the injury about

August 21, 1917, which caused his epileptic trouble. It

is shown by the evidence that there was no policy in force

and effect at that time issued by the United States. The

policy of insurance, in evidence, shows that it was issued

February 6, 1918, and under the law this is nothing more

than an ordinary contract of insurance. There must be

a contract in effect at the time the total and permanent

disability occurs. For that reason under plaintiff's tes-

timony and the allegations of the complaint, it is my duty

to instruct you that under the law plaintiff could not re-

cover under this pleading, so I will hand you, gentlemen,

a form of verdict, and you will understand that you may

go to your jury room and I will send you this form of

verdict. You will understand that you take no respon-

sibility at all in the matters of this kind, and the respon-

sibility is upon me for this verdict, based upon the law."

(Pages 40-42).

TENTH ASSIGNMENT.

That the trial Court erred in receiving and ordering the

filing of the verdict of the jury.

SPECIFICATION NO. 4.

THAT THE COURT ERRED IN REFUSING TO
ALLOW PLAINTIFF TO AMEND HIS COMPLAINT.

TWELFTH ASSIGNMENT.

That the trial Court erred in refusing to allow plaintiff's

proposed amendment to the complaint which definitely charged

the beginning of plaintiff's total and permanent disability as

May 8, 1919. (Page 42).
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ARGUMENT.
SPECIFICATION NO. 1.

THAT THE COURT ERRED IN STOPPING THE
PROGRESS OF THE TRIAL BEFORE THE PLAINTIFF

HAD FINISHED THE EXAMINATION OF HIS FIRST

WITNESS ON DIRECT AND HOLDING THAT THE
ORIGINAL COMPLAINT ALLEGED THAT PLAIN-

TIFF'S PERMANENT AND TOTAL DISABILITY BE-

GAN ON AUGUST 21, 1917, AND IN DIRECTING A

VERDICT FOR THE DEFENDANT ON THAT GROUND.

In this part of our brief we will discuss our first Specifica-

tion and endeavor to establish the following proposition of

Law as being the correct rule applicable to the complaint.

PROPOSITION OF LAW NO. 1.

IN THE ABSENCE OF A DEMURRER OR MOTION,

THE GENERAL ALLEGATION IN THE COMPLAINT

THAT THE PLAINTIFF BECAME TOTALLY AND
PERMANENTLY DISABLED WHILE THE INSURANCE

WAS IN FORCE WAS SUFFICIENT TO ENTITLE THE

PLAINTIFF TO GO TO THE JURY ON THE QUESTION

OF WHEN HIS TOTAL AND PERMANENT DISABIL-

ITY BEGAN.

The Court in considering this phase of the case will bear in

mind that the defendant herein filed a general demurrer to

the complaint (Page 11) and also a motion to strike (Page

11). The record also shows that the demurrer to the com-

plaint was withdrawn by defendant's counsel, and that the

Court upon the defendant's motion struck out a certain por-

tion of the original complaint (page 15). It will also be re-
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membered that at the time the Court interrupted the trial and

on his own motion instructed a verdict for the defendant that

there was no demurrer or motion of any kind pending before

the trial court, and that the plaintiff was not permitted to

finish even his own testimony in his direct examination, and

that plaintiff's counsel seasonably moved the Court for permis-

sion to proceed with the trial (page 34), and that plaintiff's

counsel in open court, at the time the trial court was con-

sidering this matter, stated that the plaintiff's theory of the

case was that the plaintiff did not become totally and perman-

ently disabled until May 8, 1918 (page 31), and that the

counsel for the plaintiff also moved the Court for permission

to amend the complaint, which amendment specifically stated

that the plaintiff became totally and permanently disabled on

the 8th day of May, 1918, (page 28). The Court also ruled

that the complaint ascribed the cause of the Epilepsy to the

accident of August 21, 1917, and further stated that in the

complaint the plaintiff specifically states that the Epilepsy

was caused by his accident of August 21, 1917, (Page ?)i).

We respectfully urge that in all of these matters that the

Court erred for the reason that even though the complaint

were subject to special demurrer for uncertainty or ambigu-

ity, any right that either the Court or the defendant had to

touch upon this matter had been waived for the reason that

no special demurrer was ever filed and for the reason that

the general demurrer which had been filed by the defendant

had been withdrawn, and at the time the Court directed a ver-

dict in this case, there was no demurrer or motion of any kind

or character pending before the Court.
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An analysis of Paragraph V of the original complaint (page

8) shows that the plaintiff charged as follows:

(a) "That while in the military service of the United

States and during the World War and while said policy

was in full force and effect, the plaintiff underwent great

hardship and suffered exposure and fatigue."

It will be observed that the time when this occurred is not

limited to any particular time during his service.

It is then alleged as follows:

(b) "And on or about August 21, 1917, (he) was in-

jured in a motorcycle accident and became afflicted with

stomach trouble and epilepsy grand mal in type and

Hysteria and has continuously suffered from and been

afflicted with said injury and said diseases from a time

prior to said discharge and from a time when said insur-

ance was in full force and effect." (Page 9).

In regard to this allegation the Court in ruling against the

plaintiff said:

"As I see it—the view the Court takes of this para-

graph No. 5, it is alleged that he became afflicted August

21, 1917, with Epilepsy and has continuously suffered

from and been afflicted with the disease. In other words,

the Epilepsy was caused from this accident." (Page 32).

We submit that most casual reading of Paragraph V of the

complaint will convince one that it does not appear there-

from either (a) that plaintiff became afflicted with Epilepsy

on August 21, 1917, or (b) that the injury caused the

Epilepsy,



United States of America 21

The complaint may be uncertain in this regard, but we

are not here considering a special demurrer or a motion to

make more definite and certain or any other motion, but are

solely concerned with whether the plaintiff is barred by his

complaint from proving that his total and permanent disabil-

ity arose subsequent to February 6, 1918.

It is also alleged in Paragraph V of the complaint:

"And this plaintiff is informed and believes, and upon

information and belief alleges the fact to be that as a

result thereof (the exposure and fatigue, the accident,

stomach trouble. Epilepsy and Hysteria) the said plain-

tiff was, at the time of his said discharge (June 13, 1918)

and at a time when his insurance was in full force and

effect, totally and permanently disabled." (Page 9).

We submit that nowhere in the complaint did the plaintiff

state that he became totally and permanently disabled before

the date of his discharge, neither did he so state in his testi-

mony. Plaintiff's testimony, which was admitted without ob-

jection, showed that after the accident on August 21, 1917, he

was taken to the Base Hospital where his injuries were dressed

and that he at once returned to duty; that he continued in the

performance of his military duties at Kelly Field. (Page 20).

That he later had influenza, and was sent to a hospital for

ulcer of the stomach, and then went back to the flying field

just before Christmas in December, 1918 (Page 20). That

he remained at the flying field until March 13, 1918 (more

than a month after the policy was taken out). (Page 20).

That he took an examination for Master Signal Electrician in

January, 1918, (Page 21). That in December, 1917, or Janu-
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ary, 1918, he was exposed while asleep in a hangar to carbon

monoxide gas (Page 22). That on March 13, 1918, an air-

plane caught the tent in which he was resting and dragged

him about 300 feet (Page 22).

Plaintiff further testified that on March 13, 1918, an over-

seas order came in and his Squadron was examined for over-

seas duty, and that they found a murmur in his lungs and

that at that time he was reduced to a private and that he was

sent to a Casualty Detachment on March 13, 1918. That he

remained with the Casualty Detachment until discharge

( Page 22). That while in the Casualty Detachment he was an

acting corporal on fatigue details. That he continued acting

in that capacity until May 8, 1918, and on that date while

he was working he had a spell of some kind and when he woke

up he was in the Field Hospital (Page 23). He further testi-

fied that he had not lost consciousness up until that time

(Page 23). The witness also testified that he had received a

promotion, that is, had become a sergeant about the latter

part of January, 1918, (Page 19).

There was not one word in plaintiff's testimony about when

he became totally and permanently disabled. Any such

statement by him in his testimony would undoubtedly

promptly have been stricken out by the Court as a conclu-

sion (Page 25). And when the plaintiff proposed an

amendment to the complaint wherein it charged definitely

that the beginning of his total and permanent disability was

May 8, 1918, the Court said:

"Gentlemen, I believe the amendment is absolutely

contradictory of the evidence of the witness on the wit-
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ness stand and I think I will have to deny it." (Page

30).

Still there was not one word in the record where the wit-

ness had testified that he was totally and permanently dis-

abled before May 8, 1918, and the plaintiff was not permit-

ted to go on and give all of his testimony, and the plaintiff

had merely recited as facts the things that had happened to

him during the time that he had been in the army. He did

testify concerning a motorcycle accident that he had been

in in August, 1917, but he further testified that he had per-

formed his military duties, that he had been promoted to a

sergeant in January, 1918, that he had worked around the

flying field continuously until March 13, 1918, and that he

had been in the air plane wreck on March 13, 1918, and yet

the Court took the view from this evidence that it was con-

clusive that the man was totally and permanently disabled

prior to February 6, 1918, and held that the allegation to

the effect that he became totally and permanently disabled

on May 8, 1918, was contradictory of the testimony. It is,

of course, impossible to support the Court's view of the evi-

dence in this regard, even though it were the Court's province

to pass upon the ultimate fact as to what the evidence showed.

We believe and respectfully urge that the Court in holding

as he did in this case went squarely counter to the provisions

of the Act of Congress relating to procedure in the Federal

Courts.

Congress has enacted:

*'No summons, writ, declaration, return, process, judg-

ment, or other proceedings, in civil causes, in any court
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of the United States, shall be abated, arrested, quashed,

or reversed for any defect or want of form; but such

court shall proceed and give judgment according as the

right of the cause and matter in law shall appear to it,

without regarding any such defect, or want of form, ex-

cept those which, in cases of demurrer, the party demurr-

ing specially sets down, together with his demurrer, as

the cause thereof; and such court shall amend every such

defect and want of form, other than those which the party

demurring so expresses; and may at any time permit

either of the parties to amend any defect in the process

or pleadings, upon such conditions as it shall, in its dis-

cretion and by its rules, prescribe."

R. S. Paragraph 954, U. S. C. A. Title 28, Paragraph

777.

When it is remembered that the plaintiff in this action was

admittedly honorably discharged from the service of his coun-

try upon a surgeon's certificate of disability, and when it is

remembered that he was in court and before a jury duly im-

paneled and sworn to try his cause, we think it must be con-

ceded that the Court was not, when he took the case away

from the jury and directed a verdict against the plaintiff, carry-

ing out the intent of Congress as expressed in the above quoted

statute which has been construed as being:

"Designed to free the administration of justice in the

federal courts from all subtle, artificial and technical

rules and modes of proceeding in any way calculated to

hinder and delay the determination of causes in those

courts upon their very merits."
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In re Griggs, 233 Fed. 243, 147 C. C. A. 249.

And that in granting the directed verdict, the Court over-

looked the rule of law as expressed by the Circuit Court of

Appeals for the Fourth Circuit when it said:

"When a party gets his cause of action, or his defense,

or his appeal, before a court of competent jurisdiction, he

should not be turned out before trial of the merits of the

controversy, except in obedience to a clear statutory man-

date, or on a showing of gross carelessness or bad faith.

The absolute dismissal of a plea or an appeal, for error

in a matter of mere procedure, is in. reality the infliction

of the severest penalty for a minor fault, and is suggest-

ive of the excessive punishments formerly indicted for

minor offenses in the administration of the criminal law."

Bedford v. Miller, 212 Fed. 368.

Cyclopedia of Federal Procedure states the rule as follows:

"Federal courts seize upon slight circumstances for

establishing a waiver of defects or errors appearing in the

pleadings, which might be remedied if objection was sea-

sonably taken, and they ordinarily hold that such waiver

is implied from the mere fact that no objection is taken.

Especially on review will the court decline to consider an

objection or a defense not made below. When an answer

to the merits is filed, it is an admission on the part of the

defendant that plaintiff's pleadings is not technically de-

fective, and no defect of that nature can be taken ad-

vantage of thereafter. A defendant who takes issue on

plaintiff's pleading and goes to trial without objection

waives mere defects therein, such as indefiniteness or un-
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certainty, or legal conclusions, or variance, or misjoinder

of causes. It is only when the defect is of such a nature

that it cannot be cured by verdict and therefore can be

taken advantage of by motion in arrest of judgment after

verdict, that it is not waived by filing answer, as where

the complaint or declaration states no cause of action."

Cyclopedia of Federal Procedure, Vol. 4, Sec. 1338, page

769.

The United States Supreme Court has held that under the

Civil Practice Act of the State of New York which is very

similar to that of Idaho, an objection that a pleading is in-

definite or uncertain must be taken by motion made before

the trial, to make the answer definite and certain by amend-

ment, and it cannot be availed of by excluding evidence at

the trial. See Burley v. German-American Bank, 111 U. S.

216, 4 Sup. Ct. 431, 28 L. Ed. 406.

The Sixth Circuit Court of Appeals has held in regard to

this particular matter:

"The petition lays somewhat indefinitely the founda-

tion for the admission of such evidence, but as the de-

fendant without objecting to the plaintiff's pleadings an-

swered and went to trial, it waived all objections thereto

on the ground of indefiniteness and uncertainty, and may

not now complain that the evidence should have been ex-

cluded."

Bolton-Pratt Co. v. Chester, 210 Fed. 253.

This Court has held that even where a motion for instruct-

ed verdict was made on the ground that the plaintiff's remedy
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was on a quantum meruit and not for damages for breach of

contract that:

"No objection had been interposed to the form of the

action, and it is sufficient to say that such an objection

could not be made for the first time on motion for an in-

structed verdict."

Tupella V. Mathison, (9th C. C. A.) 291 Fed. 728.

Where a defendant claimed a variance between the evidence

and the pleading in that the complaint charged that the acci-

dent occurred at one crossing and the evidence showed that it

occurred at another, the Court said:

"In this dispute as to the crossing involved, we are of

opinion that if there had been any doubt in the mind of

the defendant as to what crossing the plaintiff meant he

should not have pleaded to the complaint but should have

raised objection to its insufficiency by special demurrer

or other appropriate procedure calling for a more specific

allegation. But, having pleaded to the complaint by gen-

eral traverse and having gone to trial on the issue raised,

he cannot be heard to complain—especially on writ of

error without exception noted to the offer of evidence

—

that the crossing of the accident was different from the

one he thought it was."

Davis V. Lewis, (3 C. C. A.) 288 Fed. 704.

In an action which involved the cutting away of a founda-

tion for a wall, but was indefinite and uncertain the Court

said:

"But the petition did allege that a substantial part of

the foundation negligently and carelessly was cut away
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and removed Svithout properly and adequately support-

ing' the upper wall, and that this caused the wall to fall;

and the defendants, without questioning the sufficiency

of the allegation in point of substance or form, took issue

thereon and went to trial. Doubtless it was subject to

criticism as being indefinite and largely a conclusion of

law, but it was not a nullity, and the defendants, by fail-

ing to take advantage of the defect in a timely way, waived

the right to do so."

Western Real Estate Trustees v. Hughes, (8 C. C. A.)

172 Fed. 206.

The Supreme Court of the United States has held:

"If the other defects (in the complaint) embarrassed

the defendant he should have interposed a timely objec-

tion, which doubtless would have resulted in appropriate

amendments. Instead, he permitted the matter to pass

until the trial was in progress and then sought to obtain

some advantage from it. This he could not do; by his

failure to make timely objection the defect had been

waived."

Cole V. Ralph, 40 Sup. Ct. 321; 252 U. S. 286; 64 L. Ed.

567.

In a case decided by this Court it appeared that there was

no direct allegation that defendant owned the steamer in ques-

tion at the time of the accident; this Court said:

"The plain inference of the pleading being that at that

date the plaintiff in error owned and operated the steamer.

In the absence of a dem.urrer or a motion to make the com-

plaint more specific or objection to the testimony on that
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ground, the plaintiff in error, after having defended in the

court below on the assumption that it owned and operat-

ed the steamer on the date of the accident cannot now in

this court avail itself of the alleged defect in the com-

plaint."

Puget Sound Navigation Co. v. Lavender, 160 Fed. 851

(9th C. C. A.)

See also Dashley v. Daniel, 202 Fed. 426 (9th C. C. A.)

UNDER THE PRACTICE IN IDAHO THE DEFEND-

ANT WAIVED ANY AMBIGUITY OR UNCERTAINTY
THAT EXISTED IN THE COMPLAINT.

The Practice Act of the State of Idaho contains provisions

very similar to R. S. 954, supra, and Section 6707 provided:

''Pleadings liberally construed. In the construction of

a pleading for the purpose of determining its effect, its

allegations must be liberally construed with a view to

substantial justice between the parties."

I. C. S. Sec. 6707.

Section 6728 provided:

"Immaterial errors disregarded. The court must, in

every stage of an action, disregard any error or defect

in the pleadings or proceedings which does not affect the

substantial rights of the parties and no judgment shall

be reversed or affected by reason of such error or de-

fect."

I. C. S. Sec. 6728.

The Supreme Court of Idaho has said:

"If the complaint was ambiguous, unintelligible or un-

certain the defendant should have demurred on those
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grounds. Having failed to do that, he waived all rights

that he may have had on those grounds."

Aulbach v. Dahler, 4 Idaho 654; 43 Pac. 322.

See also:

Palmer v. Utah, etc. 2 Idaho 315; 13 Pac. 425.

Craig V. Palo Alto etc., 16 Idaho 701; 102 Pac. 393.

Ludwig V. Ellis, 22 Idaho 475; 126 Pac. 769.

Idaho has also held:

"Every reasonable intendment will be had in favor of

the sufficiency of an allegation in a complaint when not

attacked by a demurrer."

Rice V. Rice, 46 Idaho 418; 267 Pac. 1076.

McCormick v. Smith, 23 Idaho 487; 130 Pac. 999.

The Mode v. Myers, 30 Idaho 165; 164 Pac. 91.

We believe that when it is considered that the trial Court in-

terrupted the plaintiff before he had finished his testimony in

chief and before he was permitted to put on any testimony to

show when his permanent and total disability began, and that

the Court took the case away from the jury and directed a ver-

dict against the plaintiff at the very beginning of the taking of

testimony and when it is remembered that the law is as laid

down in the above and foregoing Statutes and decisions, that

it will at once become apparent that the trial Court was in

error. It should also be borne in mind in this connection that

the defendant had filed a demurrer to the complaint and had

prior to the filing of an answer voluntarily withdrawn the de-
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murrer and had filed an answer containing admissions and

denials, and that no affirmative defense of any kind or char-

acter was set up by the defendant. It should also be borne in

mind that the plaintiff charged four different things as bring-

ing about his total and permanent disability:

1. The injury of August 21, 1917.

2. Stomach trouble.

3. Epilepsy, Grand Mai in type.

4. Hysteria.

And the only date set forth in the complaint as to the begin-

ning of any of these troubles was that of August 21, 1917, when

he suffered the injury. Applying the law to that portion of the

complaint which states that the plaintiff had continuously suf-

fered from and been afflicted with the injury and diseases

from a time prior to his discharge and from a time when said

insurance was in full force and effect, and that as a result

thereof the plaintiff was at the time of his discharge (June

13, 1918) and at a time when said insurance was in full force

and effect totally and permanently disabled, the error of the

Court becomes more apparent, for the reason that the Court

not only failed to give a liberal construction of plaintiff's

pleadings, but the construction that he placed upon the plead-

ing was actually incorrect in that he held that the complaint

charged

:

1. That the Epilepsy was caused by the injury of August

21, 1917.

2. That the complaint charged that the plaintiff became

afflicted with stomach trouble, Epilepsy and Hysteria on Au-

gust 21, 1917.
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In fact all the complaint said about these diseases was that

the plaintiff became afflicted with the same and as a result

thereof was at the time of his discharge totally and perman-

ently disabled. Had a special demurrer been filed and had

the Court been considering a special demurrer, he, no doubt,

would have been correct in sustaining a special demurrer, but

at the time he made his ruling he was not even considering a

demurrer or motion, but was taking the case away from the

jury before the plaintiff had completed his testimony on di-

rect, and after the plaintiff had assembled his witnesses and

was trying to submit his case to the jury on the facts.

SPECIFICATION NO. 2.

THAT THE TRIAL COURT ERRED IN RULING AND
HOLDING AT THE VERY BEGINNING OF THE TRIAL

AND IN THE ABSENCE OF ANY DEMURRER OR MO-

TION THAT THE PLAINTIFF'S EPILEPSY WAS
CAUSED BY THE ACCIDENT OF AUGUST 21, 1917,

AND IN DIRECTING A VERDICT FOR THE DEFEND-

ANT ON THAT GROUND.

PROPOSITION OF LAW NO. 2.

PERMANENT AND TOTAL DISABILITY IS A

PHYSICAL OR MENTAL CONDITION AND DOES NOT
NECESSARILY EXIST FROM THE CAUSE OF, OR THE

INCEPTION OF THE DISEASE THAT ULTIMATELY

CAUSES IT.

We will now briefly consider the second and third assign-

ments of error.

The learned trial Judge who interrupted the plaintiff before

he had finished testifying on direct and directed a verdict
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against him before the case was fairly started, held that a

possible cause of total and permanent disability was the con-

dition itself; he did not distinguish between cause and effect;

between injury and disease on the one hand and the result-

ant condition of total and permanent disability on the other.

After setting forth in the complaint the facts that plaintiff

during his service had undergone great hardship and suffered

exposure and fatigue and had been in a motorcycle accident

and had contracted stomach trouble, Hysteria and Epilepsy,

the complaint stated:

"That as a result thereof said plaintiff was at the time

of said discharge and at a time when said insurance was

in full force and effect totally and permanently dis-

abled." (Page 9).

The trial Court stated again and again that his reason for

directing a verdict at the very inception of the trial was that

the motorcycle accident caused the Epilepsy and, therefore,

since this accident occurred August 21, 1917, before the policy

was taken out on February 6, 1918, that it was conclusive

that plaintiff was totally and permanently disabled before he

took out his insurance. Among other things, his Honor said:

"There is no use going all through this case when the

evidence shows that the injury was caused when the pol-

icy was not in force—August, 1917. If you went on and

took all this testimony and the date remained as it is in

the pleadings, I would have to direct a verdict." Page

27).

(Note: We submit that the evidence so far as taken

did not show that the total and permanent disability
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arose before the policy was in force).

And again the Court stated:

"In other words, the original complaint bases the cause

of the Epilepsy trouble by reason of the accident of Au-

gust 21, 1917." (Page 30).

(Note: Here again was an erroneous confusion of a

possible cause of one of the causes of the permanent and

total disability and the permanent and total disability it-

self; and also a misconstruction of the complaint.)

And again the Court said:

"The plaintiff specifically states (in the complaint) that

the Epileptic trouble was caused from this accident on

August 21, 1917. Now to come around and say it was

caused on another date, probably nine months afterward

—Gentlemen, I believe the amendment is absolutely

contradictory of the evidence of the witness on the wit-

ness stand, and I think I will have to deny it." Page

30).

(Note: Here again the Court was confusing a cause

with a possible effect and was also reading into the com-

plaint an allegation that was not in it).

The plaintiff's attorney then stated that it was plaintiff's

theory of the facts that while the accident may have occurred

before the date of the policy, the resultant disability did not

occur until May, 1918. That while the accident may have

been a contributing cause that the total and permanent dis-

ability did not occur until May 8, 1918, and that the plaintiff

was entitled to go to the jury on that theory. (Page 31).

Then the Court said:
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"In other words the Epilepsy was caused from this ac-

cident." (Page 32).

(Note: The Court seemed to take the view that if the

injury caused the Epilepsy the plaintiff was totally and per-

manently disabled from the date of the injury no matter

when the Epilepsy developed).

And again the Court said:

"Now that allegation (in the complaint) clearly states

that he received his injury about August 21, 1917, which

caused his Epileptic trouble." (Page 53).

(Note: We submit that the complaint does not state

that the injury caused Epileptic trouble; but even if it

did cause it, that there is a vast distinction between a

cause of permanent and total disability and total disabil-

ity and the condition itself).

Plaintiff's attorney then stated:

"We have further evidence as to when the total and

permanent disability arose. Not that the evidence will

be changed, but it is our theory that
"

And the Court, without permitting plaintiff to state his posi-

tion or to advise the Court as to what the evidence would be,

interrupted counsel and stated:

"Your theory is not supported by the allegations of the

complaint." (Page 34).

The original War Risk Insurance Act stated that soldiers

could take out insurance:

"Upon application to the Bureau and without medical

examination * * * against death or total permanent dis-

ability."
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40 Stat. 409; Sec. 400 World War Veterans Act;

October 6, 1917, C. 105 No. 2.

In order, therefore, for plaintiff to have been insured against

total and permanent disability, it was not necessary that he

be in good health when he took out his policy; nor is the

cause of his disability material.

Jagodnigg v. United States, 295 Fed. 916.

As was said in the Jackson case:

"The insurance granted covers any permanent total

disability that occurs while the insurance is in force and

the cause of disability is not of importance. If perman-

ent total disability occurs while the insurance is in force,

there is liability and the Government cannot defend be-

cause the insured was not in perfect health when the in-

surance was granted."

Jackson v. United States, 24 Fed. (2d) 981.

One may be epileptic and still may not be totally and per-

manently disabled. The Court in the Wood case said:

"Epilepsy is not one of the disabilities which are sched-

uled in the regulations as a total disability. This is cor-

rect, for epilepsy, even in the more serious stage known as

grand mal, is not in every case a total disability within

the meaning of the War Risk Act. There may be cases

where the seizures are so infrequent, for example, one in

every four or five months, or are so light as to amount

to little more than a dizzy spell, where the subject while

inconvenienced, is not in fact totally disabled."

Wood V. United States, 28 Fed. (2d) 771.
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Obviously the question as to when the Epilepsy began and

the further question of whether or not it was totally and per-

menently disabling were questions for the jury, and we urge

that the Court was not warranted in assuming either that the

complaint stated that the Epilepsy began on August 21, 1917,

or that it was totally and permanently disabling, or that the

injury of August 21, 1917, was the cause of the Epilepsy, but

even if it be assumed that the injury did cause the Epilepsy

(which we do not concede) still it does not necessarily fol-

low that the onset of the Epilepsy began on the day of the in-

jury. As a matter of fact, had we been permitted to do so, the

plaintiff's medical evidence would have shown that when Epi-

lepsy is caused by an injury it does not develop for months or

even years after the injury is suffered. The medical authori-

ties are quite clear on this point.

In an article by Edwin Zabriskie found in Nelson's Loose-

Leaf Living Medicine it is said:

"Trauma, by far the most important of all exogenous

etiologic factors producing Epilepsy, operates either as

an immediate exciting cause which precipitates the first

seizure, or as a remote cause which precedes the onset by

a definite interval of time which may vary from a few

months to many years."

Nelson, Loose-Leaf Living Medicine, Volume 6, Page

631.

Pearce Bailey, an authority on diseases of the nervous sys-

tem, states:

"Symptoms of traumatic general Epilepsy aevelop in

varying periods after the injury. In about one-half the
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cases the first fit takes place within a month. After a

year or more the possible activity of other causes always

obscures the diognosis, although a number of cases have

been reported as traumatic in which the interval was ten

years or longer."

Pearce Bailey, Diseases of the Nervous System Resulting

from Accident and Injury, Second Edition, Page 122.

The point is, however, that we believe that the plaintiff was

entitled to put in his evidence so that the jury could determine

whether or not the plaintiff ever became totally and perman-

ently disabled and if he did become totally and permanently

disabled, when his total and permanent disability began, and

that the Court was in error in holding and ruling:

1. That the complaint stated that the Epilepsy began on

August 21, 1917.

2. That the complaint stated that the injury was the cause

of Epilepsy.

3. That the Epilepsy in itself was totally and permanently

disabling.

4. In not permitting the plaintiff to give evidence as to

when the other causes of the disability began.

5. In ruling and holding that the plaintiff had testified that

he was totally and permanently disabled from August 21,

1917, and that he testified that the injury of August 21, 1917,

was the cause of his total and permanent disability.

The error of the Court in ruling that the cause of the dis-

ability rendered the plaintiff totally and permanently disabled

from the inception of the cause becomes all the more apparent

when it is remembered that many diseases which ultimately
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disable are very insidious in their outset; for example,

arthritis deformans, dementia praecox, sleeping sickness, (En-

cephalitis Lethargica) and paralysis agitans. They are so in-

sidious that Congress has said that if they developed to a

stage that they disabled to the extent of a ten per cent disabil-

ity before 1925, that it is conclusively presumed that they were

acquired in service. 44 Stat. 793. Brandaw v. United States,

35 Fed. (2d) 181. No one, we believe, would contend that

because a man acquired one of these diseases in service that

it must be conclusively held that he was totally and permanent-

ly disabled from the day he was in the service.

In other words, one may be injured in an automobile acci-

dent; he apparently recovers and goes about his duties for five

years as though nothing had happened and then develops Epi-

lepsy, which the medical profession says was caused by the

accident five years before. Could any one say that that per-

son was totally and permanently disabled from the date of

the accident?

We urge that in this case the Court in effect held that very

thing.

SPECIFICATION NO. 3.

THAT THE TRIAL COURT ERRED IN INTERRUPT-

ING PLAINTIFF BEFORE HE HAD COMPLETED HIS

OWN TESTIMONY ON DIRECT AND IN DENYING

PLAINTIFF'S MOTION THAT HE BE ALLOWED TO

PUT IN HIS EVIDENCE IN CHIEF AND IN DIRECT-

ING A VERDICT FOR THE DEFENDANT BEFORE

PLANTIFF HAD RESTED HIS CASE IN CHIEF.
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PROPOSITION OF LAW NO. 3.

SINCE THERE WAS SUBSTANTIAL EVIDENCE TO
SUPPORT PLAINTIFF'S VIEW OF THE CASE, THE
COURT SHOULD HAVE ALLOWED THE CASE TO GO

TO THE JURY.

We now desire to discuss the sixth, seventh, eighth, ninth,

tenth and eleventh assignments of error.

Plaintiff was denied the right to put in all his evidence and

was denied the right to go to the jury on the question as to

when his total and permanent disability began.

Plaintiff's testimony, which was admitted without objec-

tion, showed that after the accident on August 21, 1917, lie

was taken to the Base Hospital where his injuries were dressed

and that he continued in the performance of his duties at

Kelly Field. (Page 20). That he later had influenza, and

was sent to a hospital for ulcer of the stomach, and then went

back to the flying field just before Christmas in December,

1918. (Page 20). That he was promoted to a sergeant in

January, 1918. (Page 19). That he remained at the flying

field until March 13, 1918 (more than a month after the policy

was taken out). (Page 20). That he took an examination for

Master Signal Electrician in January, 1918. (Page 21). That

in December, 1917, or January, 1918, he was exposed while

asleep in a hangar to carbon monoxide gas. (Page 22). That

on March 13, 1918, he was sent to a Casualty Detachment

and on that date an air plane caught the tent in which he was

resting and dragged him about 300 feet. (Page 22). That he

remained with the Casualty Detachment until discharge.

(Page 22). That while in the Casualty Detachment he was
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an acting corporal on fatigue details. That he continued act-

ing in that capacity until May 8, 1918, and on that date while

he was working he had a spell of some kind and when he woke

up he was in the Field Hospital. (Page 2?>). He further tes-

tified that he had not lost consciousness up until that time.

(Page 23).

There was not one word in plaintiff's testimony about when

he became totally and permanently disabled. Still on this

record the Court said that he was, as a matter of law, totally

and permanently disabled before February 6, 1918.

We urge that even if the defendant had been urging a mo-

tion for a directed verdict on the ground that the evidence

showed that plaintiff was totally and permanently disabled

before the policy was taken out that it would have been erroi

for the Court to take the case from the jury because under our

system, it is for the jury to pass on questions of fact and not

for the Court.

The law in this regard is so well established that we will

cite only a few of the numerous authorities on this point.

"If there is doubt of the right of a party to go to the

jury, the doubt should be resolved in favor of the right,

and this is true whether the uncertainty arises from a con-

flict in the testimony, or the facts being undisputed, fair-

minded men might honestly draw different conclusions

from them. A case should not be left to the jury simply

on a question of probabilities. Probabilities may help out

items of evidence from which an inference can be drawn,

but cannot take their places."

Cyclopedia of Federal Procedure, Vol. 4, page 934.
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See also: Hayden v. United States No. 6073 (9th C. C.

A). Filed June 20, 1930.

Mulivrana v. United States (9th C. C. A.), filed June

20, 1930.

"So far as the above-recited facts were in dispute, there

was substantial evidence tending to support a view of

them favorable to plaintiff's contentions. What weight

should be given to it was for the jury, not the court, to

determine. Hepburn v. Dubois, 12 Pet. 345, 376, 9 L.

ed. 1111, 1123; Lancaster v. Collins, 115 U. S. 222, 225,

29 L. ed. 373, 374, 6 Sup. Ct. Rep. Z?>\ Chicago & N. W.

R. Co. V. Ohle, 117 U. S. 123, 129, 29 L. ed. 837, 839, 6

Sup. Ct. Rep. 632; Aetna L. Ins. Co. v. Ward, 140 U. S.

76, 91, 35, L. ed. 371, 376, 11 Sup. Ct. Rep. 720; Trox-

ell v. Delaware, L. & W. R. Co. 227 U. S. 434, 444, 57

L. ed. 586, 591, ?>?> Sup. Ct. Rep. 274."

Corsicana National Bank of Corsicana v. Johnson, 251

U. S. 68, 40 Sup. Ct. Rep. 82, 64 L. Ed. 141.

"The right to a jury trial is guaranteed by the Consti-

tution, and it is not to be denied except in a clear case.

The foregoing decisions, and many others that might be

cited, have definitely and distinctly established the rule

that if there is any substantial evidence bearing upon the

issue, to which the jury might properly give credit, the

court is not authorized to instruct the jury to find a ver-

dict in opposition thereto. Tested by these rules and on

a careful consideration of the evidence in the case at bar,

we are of the opinion that the cause should have been

submitted to the jury."
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Smith-Booth-Usher Co. v. Detroit Copper Mining Co. of

Arizona, 220 Fed. 600. (C. C. A., Ninth Circuit).

"Under the settled doctrine as applied by all the fed-

eral appellate courts, when the refusal to direct a ver-

dict is brought under review on writ of error, the ques-

tion thus presented is whether or not the evidence to

support a directed verdict as requested, was so conclu-

sive that the trial court in the exercise of a sound judicial

discretion should not sustain a verdict for the opposing

party.

''And on a motion for a directed verdict the court may

not weigh the evidence, and if there is substantial evi-

dence both for the plaintiff and the defendant, it is for

the jury to determine what facts are established even if

their verdict be against the decided preponderance of the

evidence. Travelers' Ins. Co. v. Randolph, 78 Fed. 754,

24 C. C. A. 305; Mt. Adams & E. P. Inclined Ry. Co. v.

Lowery, 74 Fed. 463, 20 C. C. A. 596; Rochford v. Penn-

sylvania Co., 174 Fed. 81, 98 C. C. A. 105; United States

Fidelity & Guaranty Co. v. Blum (C. C. A.) 270 Fed.

946; Smith-Booth-Usher Co. v. Detroit Copper Mining

Co., 220 Fed. 600, 136 C. C. A. 58. In the case last cited

this court said:

'The right to a jury trial is guaranteed by the Consti-

tution, and it is not to be denied, except in a clear case.

The foregoing decisions, and many others that might

be cited, have definitely and distinctly established the

rule that if there is any substantial evidence bearing

upon this issue, to which the jury might properly give
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credit, the court is not authorized to instruct the jury

to find a verdict in opposition thereto.'
"

United States Fidelity & Guaranty Co. v. Blake, 285 Fed.

449 (C. C. A., Ninth Circuit).

"Upon this state of the proof the court did not err in

overruling the motion of the defendant for a directed

verdict. A court has no authority to direct a verdict,

where upon a consideration of all the evidence, and the

inferences reasonably and justifiably to be drawn there-

from, it appears that under the law such facts and infer-

ences will sustain a verdict for the opposing party. Stand-

ard Life & Accident Ins. Co. v. Thornton, 100 Fed. 582,

40 C. C. A. 564, 49 L. R. A. 116."

Bramley v. Dilworth, 274 Fed. 267 (C. C. A., Sixth Cir-

cuit).

"In order to warrant a directed verdict, the case on

the testimony must be clear and indisputable, and about

which there could reasonably be but one opinion. Lin-

coln V. Power, 151 U. S. 436, 439, 14 Sup. Ct. 387, 38 L.

Ed. 224. See, further, as to a directed verdict, Huber

V. Miller, 41 Or. 103, 68 Pac. 400, and Stager v. Troy

Laundry Co., 41 Or. 141, 68 Pac. 405. From the forego-

ing, we are led to the conclusion that a directed verdict

was properly denied."

Alaska Fish Salting & By-Products Co. v. McMillan, 26^

Fed. 26 (C. C. A., Ninth Circuit).

The trial Court in directing a verdict as he did in this case

at the very beginning of the trial and before the plaintiff had

finished his own testimony on direct and before the plaintiff



United States of America 45

had been given an opportunity to introduce any medical testi-

mony, undoubtedly believed that he was acting in accordance

with the holding of this Court in the cases of Jordan vs. United

States, 36 Fed. (2d) 43, and Anderson vs. United States, 36

Fed. (2d) 45, decided by this Court, but a glance at the Jor-

dan and Anderson cases convinces one that they are not in

point at all in this case. In the Jordan case the jury spe-

cifically held by a special finding that the plaintiff was per-

manently and totally disabled from Epilepsy from the date of

his entry into the military service of the United States and the

date of the contracts of insurance. What we are contending for

in this case is our right to go to the jury on this as well as other

questions that are involved in the case.

In the Anderson case the plaintiff had alleged in his com-

plaint that he became totally and permanently disabled on Oc-

tober 6, 1917. The War Risk Insurance Act was not passed

by Congress until October 6, 1917, so it was impossible for

him to have applied for his war risk insurance prior to the

time that he became totally and permanently disabled.

In any event, there is a vast distinction between being total-

ly and permanently disabled and being in a condition which

ultimately results in permanent and total disability.

SPECIFICATION NO. 4.

THAT THE COURT ERRED IN REFUSING TO AL-

LOW PLAINTIFF TO AMEND HIS COMPLAINT.

PROPOSITION OF LAW NO. 4.

THE COURT SHOULD HAVE ALLOWED PLAIN-

TIFF'S PROPOSED AMENDMENT.
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Under this subdivision we will discuss the fifth and twelfth

assignments of error.

We are not interested in a reversal of this case solely on the

ground that the Court refused to allow plaintiff's proposed

amendment to Paragraph V of the complaint, because if the

trial Court's view of the law applicable to the effect of the

accident as a bar to plaintiff's right to recover is correct, there

is no need to try the case over for the fact that an accident oc-

curred on August 21, 1917, is not disputed.

We are only discussing the Court's refusal to allow plaintiff's

proposed amendment because we believe that it illustrates the

Court's view of the law in regard to cause and effect in so far

as total and permanent disability is concerned. When the

Court indicated his belief that under the pleading if the acci-

dent occurred prior to the taking out of the insurance, plain-

tiff's counsel stated:

"If it is a question of pleading, I would ask permission

to amend so as to plead more definitely and correctly. I

would like permission to amend the complaint by adding

after Paragraph 5, a statement to the effect that plaintiff

became totally and permanently disabled May 8, 1918."

(Page 26). Then the Court stated:

"If you went on and took all this testimony and that

date remained in the pleadings I would have to direct a

verdict." (Page 27).

The Court then gave the plaintiff the right to amend (Page

28) and counsel for plaintiff promptly submitted an amend-

ment which definitely alleged the beginning of plaintiff's total
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and permanent disability as of May 8, 1918, (Page 28). The

Court then stated:

"Suppose the amendment were allowed, and testimony

given by plaintiff, and you present him for cross examina-

tion as to which is true, whether he became afflicted with

this Epilepsy in August, 1917, or May 1918; I just won-

der what explanation the man could make that would be

consistent. The plaintiff specifically states that this Epi-

leptic trouble was caused from this accident on August

21, 1917. Now to come around and say that it was

caused on another date, probably nine months afterward.

Gentlemen, I believe the amendment is absolutely contra-

dictory of the evidence of the witness on the witness stand

and I think I will have to deny it." (Page 30).

In the first place the plaintiff had not testified that he had

Epilepsy in August, 1917. And in the second place he had

not testified that the accident of August 21, 1917, caused the

Epilepsy. And in the third place, he had not qualified as a

physician and had not pretended that he was qualified to say

when he acquired Epilepsy or what caused it. In the fourth

place, we had not asked for an amendment to the complaint

stating that the Epilepsy was caused on another date. All that

the proposed amendment did was to make definite and cer-

tain the date when we claimed that plaintiff's total and per-

manent disability began; this was and is the real issue in the

case: and this is a question for the jury. La Marche v. Unit-

ed States 28 Fed (2d) 828 9th C. C. A. What caused the

Epilepsy is, we believe, immaterial because according to the
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medical profession the cause of the disease in the vast major-

ity of cases is unknown.

The Court's views and rulings as shown by the record dur-

ing the short time he had this case under consideration may

be summarized as follows:

1st. That if the date August 17, 1917, remained in the

pleadings he would direct a verdict for defendant in

any event. (Page 27).

2nd. That the plaintiff could amend the complaint Dui ne

would impose terms. (Page 28).

3rd. That the proposed amendment to the complamt

which eliminated the objectionable date was contradic-

tory of the original complaint in that:

(a) The original complaint stated that the accident

of August 21, 1917, caused the Epilepsy while

(b) The amendment stated that the Epilepsy was

caused nine months later. (Pages 30).

4th. He denied permission to amend. (Page 31).

Sth. He then ruled that on the original pleadings he would

have to direct a verdict at the close of the evidence

(Page 31).

6th. He again ruled that in the original complaint it was

stated that the Episepsy was caused from this accident,

(August 21, 1917). (Page 32).

7th. He then instructed the jury "That under the law

plaintiff could not recover under this pleadings."

(Page 33).

We urge that the Court was in error as to what the original

complaint alleged and as to the law applicable thereto. Had
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defendant filed a special demurrer, this matter could have been

cleared up before the trial and since no special demurrer had

been filed, the Court at the very least should have allowed the

amendment.
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